To:  Members of the OGGWMA

From:  Rinda Skaggs, Education Chairman

Date  Aug 9, 2005

Documents from the Attorney General’s website

Regarding the opinions given about the shipment of wine and the definition of a winery  I found these documents on the Attorney Generals Opinion section of the AG’s website.

Please read the opinions and you might want to drink some fine Oklahoma wine while you read.    It would be a great idea if some of you winery owners released some reaction comments to your local papers.  The headline could be “Local Winery owner responds to Attorney General’s opinions.”

Rinda

Here are the references.
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Dear Senator Coates and Representative Hickman: 

This office has received your request for an official Attorney General Opinion in which you ask, in effect, the following questions: 

1. May a winery licensed in Oklahoma ship alcoholic wine products directly to in-state or out-of-state individuals who purchase wine? 

2. May an individual purchase and ship wine from the premises of a winery licensed in Oklahoma to the individual's residence for the personal use of the possessor? 

You ask two questions relating to the shipment of wine from a winery licensed in Oklahoma: one dealing with the authority of the winery to ship wine directly to individual purchasers, and one dealing with the authority of the individual who purchases wine at a winery to ship wine to the individual's residence for personal use. 

The manufacture and sale of wine are regulated by the Alcoholic Beverage Laws Enforcement Commission ("ABLE"). OKLA. CONST. Article XXVIII , Section 1. Section 1 of Article XXVIII provides for the creation of ABLE (formerly the Alcoholic Beverage Control Board) for the purpose of enforcing the alcoholic beverage laws of the State. The Oklahoma Alcoholic Beverage Control Act ("Act"), (37 O.S. 501 - 37 O.S. 599 (2001-2004)), regulates the licensing, distribution and transportation of alcoholic beverages. ABLE is authorized to issue licenses and permits pursuant to a fee schedule set out at Section 518 of Title 37. Those licenses include, among others, licenses for brewers, Oklahoma brewers, distillers, winemakers, Oklahoma winemakers, rectifiers, wholesalers, class B wholesalers, carriers, private, bonded warehousers and sacramental wine suppliers and charitable auctions. See id. Additional licensing is provided for nonresident sellers of alcoholic beverages to wholesalers and Class B wholesalers at 37 O.S. 524(A) (2001). 

THE SHIPPING OF WINE TO INDIVIDUAL PURCHASERS BY OKLAHOMA-LICENSED WINERIES 

You first ask whether a winery licensed in Oklahoma may ship wine to individuals who purchase wine residing either in or out of Oklahoma. Section 37 O.S. 518 of Title 37 governs the types of licenses issued by ABLE, which allows for the issuance of either a winemaker license or an Oklahoma winemaker license.' A "winemaker" is defined in the Alcohol Beverage Control Act as "any person who produces wine." 37 O.S. 506(41) (2001).2 The term "Oklahoma winemaker" is defined by Section 37 O.S. 506(42) in the following manner: 

"Oklahoma winemaker" means a business premises in Oklahoma licensed pursuant to the Oklahoma Alcoholic Beverage Control Act wherein wine is produced by the licensee who must be a resident of the state. The wine product fermented in said licensed premises shall be of grapes, berries and other fruits and vegetables imported into this state and processed herein or shall be of grapes, berries and other fruits and vegetables grown in Oklahoma." 

Id. (emphasis added). 

The Oklahoma Constitution addresses your question as it provides, in pertinent part, at Article XXVIII , Section 3: 

"The Legislature shall enact laws providing for the strict regulation, control, licensing, and taxation of the manufacture, sale, distribution, possession, and transportation of alcoholic beverages, consistent with the provisions of this Amendment . . . . Winemakers either within or without this state shall be required to sell wine they produce to every licensed wholesale distributor who desires to purchase the wine, but winemakers shall not be required to sell the wine they produce only to licensed wholesale distributors. Winemakers may sell wine produced at the winery to consumers on the premises of the winery. Oklahoma winemakers may sell and ship the wine they produce at wineries in this state directly to retail package stores and restaurants in this state. As used in this section, "restaurant" means an establishment that is licensed to sell alcoholic beverages by the individual drink for on-premises consumption and where food is prepared and sold for immediate consumption on the premises. All laws passed by the Legislature under the authority of the Article shall be consistent with this provision." 

Id. (emphasis added). 

According to this constitutional provision winemakers licensed in Oklahoma "may sell wine produced at the winery to consumers on the premises of the winery." Id. (emphasis added). Oklahoma winemakers may "sell and ship the wine they produce . . . directly to retail package stores and restaurants in this state." Id. (emphasis added). 

Oklahoma statutes are consistent with this constitutional provision. Section 37 O.S. 521(C) of Title 37 governs the authorization of winemaker licensees and provides: 

"C. A winemaker license shall authorize the holder thereof: To manufacture (including such mixing, blending and cellar treatment as authorized by federal law), bottle, package, and store on licensed premises wine containing not more than twenty-four percent (24%) alcohol by volume, provided the bottle or package sizes authorized shall be limited to the capacities approved by the United States Bureau of Alcohol, Tobacco and Firearms; to sell wine in this state to licensed wholesalers and manufacturers, provided, an Oklahoma winemaker may sell and ship wine produced at a winery in this state directly to retail package stores and restaurants in this state; to sell bottles of wine produced at the winery from grapes and other fruits and berries grown in this state, if available, to consumers on the premises of the winery; to serve visitors on the licensed premises fret samples of wine produced on the premises; to serve free samples of wine produced at the winery at festivals and trade shows; to sell wine produced at the winery, in original sealed containers, at festivals and trade shows; to sell wine out of this state to qualified persons; to purchase from licensed winemakers, distillers and rectifiers in this state, and to import into this state wine, brandy and fruit spirits for use in manufacturing in accordance with federal laws and regulations." 

2005 Okla. Sess. Laws ch. 1, s 40(C) (amending 37 O.S. 521(C) (2004)) (emphasis added).3 

Using substantially the same language as the constitutional provision, this statutory provision authorizes licensed winemakers to sell bottles of wine produced at the winery to "consumers on the premises of the winery." Id. Section 37 O.S. 521(C) allows selling and shipping by an Oklahoma winemaker of "wine produced at a winery in this state directly to retail package stores and restaurants in this state." Id. 

As Oklahoma law explicitly provides for the selling and shipping of wine to retail package stores and restaurants by Oklahoma winemakers, but only provides for the selling of wine produced at the winery to consumers on the premises of the winery, we conclude that winemakers licensed in Oklahoma may not legally ship wine which has been purchased by an individual to the individual's residence, either in- or out-of-state. 

THE SHIPPING OF WINE BY AN OKLAHOMA INDIVIDUAL TO THE INDIVIDUAL'S ADDRESS FOR PERSONAL USE 

You next ask whether an individual may ship wine purchased from the premises of a winery licensed in Oklahoma to the individual's residence in Oklahoma. Under the situation you present, the individual would purchase wine from the winery and independently arrange for the shipment of the wine to the individual's residence. 

Title 37 O.S. 505(A) (2001) states, in pertinent part: 

"No person shall manufacture, rectify, sell, possess, store, import into or export from this state, transport, or deliver any alcohol beverage except as specifically provided in the Oklahoma Alcohol Beverage Control Act. Provided, that nothing herein shall prevent the possession and transportation of alcohol beverages for the personal use of the possessor, his family and guests, so long as the Oklahoma excise tax has been paid thereon, except for beer." 

Id. (emphasis added) (footnote omitted). 

To interpret this statute we must look to the meaning of the word "transport." Transport is not defined in the statutes and therefore, the ordinary meaning of the term is used. See 25 O.S. 1 (2001)("Words used in any statute are to be understood in their ordinary sense, except when a contrary intention plainly appears, and except also that the words hereinafter explained are to be understood as thus explained." ). Generally, transport means "to transfer or convey from one person or place to another." WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2430 (3d ed. 1993). Applying this definition, Section 37 O.S. 505(A) allows an individual to ship wine purchased at an Oklahoma winery to the individual's residence for the personal use of the possessor and the possessor's family and guests.4 

To answer your second question, we conclude that an individual may ship wine purchased on the premises of an Oklahoma winery to the individual's residence for personal use or the use of the possessor's family and guests.5 

It is, therefore, the official Opinion of the Attorney General that: 

1. A winery licensed in Oklahoma may not legally ship wine that has been purchased by an individual to the individual's residence, either in-state or out-of-state. 2005 Okla. Sess. Laws ch. 1, s 40(C) (amending 37 O.S. 521(C) (2004)). 

2. An individual who purchases wine at an Oklahoma winery may legally ship the wine to the individual's residence for the possessor's personal use or the personal use of the possessor's family and guests. 37 O.S. 505(A) (2001). 

( SANDRA D. RINEHART ) 

(FOOTNOTES): 

1 Pursuant to Section 518(A)(4) the cost for a winemaker license is $625.00. The cost for an Oklahoma winemaker license is $75.00. 2005 Okla. Sess. Laws ch. 381, s 4(A)(5) (amending 37 O.S. 518(A)(5) (2004)). 

2 Title 37 O.S. 506 (2001) was amended in the First Regular Session of the Fiftieth Legislature with an effective date of November 1, 2005, but the amendment is not relevant to your inquiry. See 2005 Okla. Sess. Laws ch. 173, s 1. 

3 Title 37 O.S. 521 (2004) was amended twice more in the First Regular Session of the Fiftieth Legislature, with both amendments having an effective date of November 1, 2005; neither amendment is relevant to your inquiry. See 2005 Okla. Sess. Laws ch. 67, s 1; 2005 Okla. Sess. Laws ch. 173, s 2. 

4 What constitutes "personal use" is a fact question beyond the scope of this Opinion. 74 O.S. 18b(A)(5) (2001). We simply note that in Roby v. Day, 635 P.2d 611, 614 (Okla. 1981), the Oklahoma Supreme Court held that ownership of alcoholic beverages by members of a limited partnership did not constitute personal use by the partners as possessors under Section 37 O.S. 505 of Title 37. 

5 The Act requires carriers who transport wine to obtain a carrier license issued by ABLE, which places certain restrictions on those carriers. 2005 Okla. Sess. Laws ch. 1, s 40(Q), (R) (amending 37 O.S. 521(Q), / 37 O.S. 521(R)); 37 O.S. 537(A) (2004); 37 O.S. 557(A) (2001); 37 O.S. 560(A) / 37 O.S. 560(B). The requirements of those carriers are beyond the scope of this Opinion. 74 O.S. 18b(A)(5) (2001).
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Dear Representative Walker: 

This office has received your request for an official Attorney General Opinion in which you ask, in effect, the following questions: 

1. As used in the Oklahoma Statutes, does the term "production" of wine mean that fermentation must occur on the premises of the winery? 

2. Would importing wine from outside the state, but bottling the wine in this state, qualify as "production" at the winery? 

FERMENTATION 

You first ask whether wine can only be considered to have been produced under the Oklahoma Statutes if the specific process of fermentation occurs on the premises of the licensed winery. Under Oklahoma law the meaning and intent of a statute is first sought in the language of the statute itself. City of Durant v. Cicio, 50 P.3d 218, 221 (Okla. 2002). Furthermore, the Legislature may always exercise its "prerogative to expressly define words or phrases appearing in legislative enactments." City of Tulsa v. State ex rel. Pub. Employees Relations Bd., 967 P.2d 1214, 1220 (Okla. 1998). Under the Oklahoma Alcoholic Beverage Control Act ("Oklahoma Act"), 37 O.S. 501 - 37 O.S. 599 (2001-2004), the following terms relating to wine and wine making are expressly defined: 

"40. "Wine" means and includes any beverage containing more than one-half of one percent (1/2 of 1%) alcohol by volume and not more than twenty-four percent (24%) alcohol by volume at sixty (60) degrees Fahrenheit obtained by the fermentation of the natural contents of fruits, vegetables, honey, milk or other products containing sugar, whether or not other ingredients are added, and includes vermouth and sake, known as Japanese rice wine; 

"41. "Winemaker" means any person who produces wine; and 

"42. "Oklahoma winemaker" means a business premises in Oklahoma licensed pursuant to the Oklahoma Alcoholic Beverage Control Act wherein wine is produced by the licensee who must be a resident of the state. The wine product fermented in said licensed premises shall be of grapes, berries and other fruits and vegetables imported into this state and processed herein or shall be of grapes, berries and other fruits and vegetables grown in Oklahoma." 

Title 37 O.S. 506 (20001)(emphasis added).1 The Oklahoma Act contains no express definition of the terms "production," "produced" or "producer." See 37 O.S. 501 - 37 O.S. 599 (2001-2004). 

The definition of "wine" describes an alcoholic beverage obtained by the fermentation of products containing sugar and the possible addition of other ingredients, but does not state that those activities must occur on the premises of the winery. Id. 506(40). In addition, the definition of "Oklahoma winemaker" states that when a wine product is fermented on licensed premises it must be of certain agricultural items either grown in or imported into Oklahoma, but does not expressly state that fermentation must occur on the winery premises. Id. 37 O.S. 506(42). Furthermore, the terms "production" or "produced" are not defined in either the Oklahoma Constitution or the administrative rules promulgated by the Alcoholic Beverage Laws Enforcement Commission ("Commission"), as set forth in the Oklahoma Administrative Code. See OAC 45:1-1-1 -60-3-2. The Commission has authority to adopt administrative rules to carry out the purposes of the Oklahoma Act. 37 O.S. 514(2) (2001). 

In the absence of express definitions of the words used in a statute, the words must be given their plain and ordinary meaning. 25 O.S. 1 (2001); Cicio, 50 P.3d at 221. Accordingly, we look to the plain and ordinary meaning of the term "produce." Webster's New International Dictionary defines "produce," in pertinent part, as follows: "to give being, form, or shape to : make often from raw materials: MANUFACTURE." Id. at 1810 (3d ed. 1993). As with the term "produced," there is no definition of the term "manufacture" in the Oklahoma Act. The term "manufacturer" is defined, but provides no guidance on what activities constitute the manufacturing of wine: "Manufacturer' means a brewer, distiller, winemaker, rectifier, or bottler of any alcoholic beverage." 37 O.S. 506(18) (2001). 

Although not defined, the term "manufacture" is used in the provisions of the Oklahoma Act pertaining to wine along with the term "produced." 

"A winemaker license shall authorize the holder thereof. To manufacture (including such mixing, blending and cellar treatment as authorized by federal law), bottle, package, and store on licensed premises wine containing not more than twenty-four percent (24%) alcohol by volume, provided the bottle or package sizes authorized shall be limited to the capacities approved by the United States Bureau of Alcohol, Tobacco and Firearms; to sell wine in this state to licensed wholesalers and manufacturers, provided, an Oklahoma winemaker may sell and ship wine produced at a winery in this state directly to retail package stores and restaurants in this state; to sell bottles of wine produced at the winery from grapes and other fruits and berries grown in this state, if available, to consumers on the premises of the winery; to serve visitors on the licensed premises fret samples of wine produced on the premises; to serve free samples of wine produced at the winery at festivals and trade shows; to sell wine produced at the winery, in original sealed containers, at festivals and trade shows; to sell wine out of this state to qualified persons; to purchase from licensed winemakers, distillers and rectifiers in this state, and to import into this state wine, brandy and fruit spirits for use in manufacturing in accordance with federal laws and regulations." 

2005 Okla. Sess. Laws ch. 1, s 40(C) (amending 37 O.S. 521(C) (2004)) (emphasis added).2 

The first activities authorized by a winemaker's license are those of manufacturing, bottling, packaging and storing wine on the licensed premises. Id. The winemaker's license also authorizes the holder to do several things with wine "produced" at the winery, such as selling to certain parties and serving samples at the winery and trade shows. Id. When used in the licensing provision the term "manufacture," which pursuant to Webster's New International Dictionary means the same thing as "produce" in its plain and ordinary usage (id. at 1810), the term is further defined by a short parenthetical phrase to include the more specific activities of mixing, blending and cellar treatment "as authorized by federal law." 2005 Okla. Sess. Laws ch. 1, 40(C) (amending 37 O.S. Supp.2004, 521(C)). The terms "mixing," "blending" and "cellar treatment" are not defined in the Oklahoma Act or in rules promulgated by the Commission in the Oklahoma Administrative Code. See 37 O.S. 501 - 37 O.S. 599 (2001-2004); OAC 45:1-1-1 - 60-3-2. 

The federal law which authorizes the manufacture of wine is found in the Code of Federal Regulations, Title 27, Chapter 1. The federal regulations authorize many kinds of mixing, blending and treatment. See 27 C.F.R. 4.22; 24.175 - 24.184. For example, the treatment of wine may be accomplished with filtering equipment, pasteurization and refrigeration among other processes. Id. 4.22(b), (c). The federal regulations also authorize and govern the mixing of sweeteners, fruit juices and acids as well as the crushing and fermentation process. See id. 24.176 - 24.184. Some of the processes, such as amelioration (the addition of water or sugar to adjust the acid level) must occur on the premises of the winery, while others such as crushing and fermentation do not. See id. 24.176(A), 24.178. Although the parenthetical language used in Section 37 O.S. 521(C) of Title 37 does not mention the activities of crushing and fermentation, it is obvious they must also occur for wine to be produced. Therefore, the federal law referenced in the parenthetical phrase authorizes many different activities related to the production of wine. 

You referenced the federal regulation 27 C.F.R. 4.35 in your request letter.3 Section 4.35(a)(2) governs labeling requirements and states, in pertinent part, as follows: 

"(iii) Produced or Made means that the named winery: 

"(A) Fermented not less than 75% of such wine at the stated address, or 

"(B) Changed the class or type of the wine by addition of alcohol, brandy, flavors, colors, or artificial carbonation at the stated address, or 

"(C) Produced sparkling wine by secondary fermentation at the stated address." 

Id. 

However, nothing in the Oklahoma Act indicates that this definition, describing which terms can be used on a label, is what is meant when the term "produced" is used in the Oklahoma Act, for purposes of the things that can be done with wine produced at the winery. The federal regulations pertaining to the production of wine also provide a definition for "own production." 27 C.F.R. 24.10 (emphasis added). This definition states that when the term "own production" is used it refers to wine produced by fermentation at the winery. However, this definition would imply that when the term "production" is used without being preceded by the word "own," something different is meant. Therefore, while the federal regulations authorize many activities related to wine making, they do not provide a definitive answer to what the term "production" or "manufacture" means when used in the Oklahoma Act. 

In addition, no Oklahoma case decisions could be found which discussed the interpretation of the term "produced" with regard to wine making. The meaning of the term "manufacture" has been addressed by the Oklahoma Supreme Court in the context of taxation in McDonald's Corp. v. Oklahoma Tax Commission, 563 P.2d 635 (Okla. 1977). 

"The word manufacture' is not to be given its technical meaning. The Century Dictionary defines it as the production of articles for use from raw or prepared materials by giving these materials new forms, qualities, properties or combinations, whether by hand labor or machine.' Whenever labor is bestowed upon an article which results in its assuming a new form, possessing new qualities or new combinations, the process of manufacturing has taken place, whether the thing produced be a small article of commerce or a structure, such as a house, road, or bridge."' 

Id. at 637 (quoting Okla. Tax Comm'n v. Okla. Coca-Cola Bottling Co., 494 P.2d 312, 317 (Okla. 1972)). 

Aside from defining "manufacture" in the context of sales tax exemptions for manufacturing equipment, the language also indicates the Oklahoma Supreme Court considers the terms "manufacture" and "produce" to be interchangeable. In McDonald's, the fast-food corporation was appealing an Oklahoma Tax Commission order denying McDonald's claim that its restaurants were engaged in manufacturing and therefore entitled to a sales tax exemption on various items of equipment used therein. Id. at 636. In ruling against McDonald's, the Oklahoma Supreme Court held that the "preparation of food for immediate retail sale at the restaurant is not manufacturing." Id. at 641. Under McDonald's definition, manufacturing has taken place when labor is applied to an article and something new evolves, either in form, qualities or combinations. Id. at 637. Further, both raw and prepared materials may be involved in the process. Id. 

Applying this definition to wine making, the production or manufacturing of wine has taken place when some material, either raw or prepared, has been given new properties or qualities through the application of labor. Therefore, production of wine may include the fermentation process, which certainly gives the fruit and its juice a new quality. However, the production of wine may also result from taking an already fermented material and changing its qualities through the processes of mixing, blending and cellar treatment. Accordingly, when the terms "produced" or "manufactured" at the winery are used in the Oklahoma Act, it does not mean that fermentation or any other specific process must occur at the winery, but that some authorized process occurs which changes the properties and qualities of the wine. 

BOTTLING 

You next ask, in effect, whether the mere activity of bottling wine at a winery means that "production" of wine at the winery has occurred under the Oklahoma Act. As set forth above, the activity of bottling the wine is listed separately from the activity of manufacturing, which means the same as producing. 2005 Okla. Sess. Laws ch. 1, s 40(C) (amending 37 O.S. 521(C) (2004)). While "manufacturer" is defined in Section 506(18) to include a "bottler of any alcoholic beverage" in the general definitions of the Oklahoma Act, the specific provisions pertaining to wine making list manufacturing and bottling as separate activities. 2005 Okla. Sess. Laws ch. 1, s 40(C) (amending 37 O.S. 521(C) (2004)). 

Under Oklahoma law, specific statutory language controls over general statutory language. Duncan v. Okla. Dept of Corr., 95 P.3d 1076, 1079 (Okla. 2004). Furthermore, this is consistent with the definition of production, as the mere act of bottling wine does not itself change the properties or qualities of the wine. Therefore, the mere act of bottling wine without performing some process of production would not qualify as "production" of wine as that term is used in the provisions of the Oklahoma Act pertaining to wine making. 

It is, therefore, the official Opinion of the Attorney General that: 

1. The term "production" of wine as used in the Oklahoma Statutes does not mean that the process of fermentation of the wine must occur on the premises of the winery. Rather, production of wine for purposes of Section 37 O.S. 521(C) of Title 37 takes place when an application of labor such as mixing, blending or filtration of either raw or prepared wine materials results in a change of qualities or properties of those materials. 

2. The mere act of bottling wine in this State without performing some production process that gives the wine new qualities or properties does not qualify as "production" at the winery for purposes of Section 37 O.S. 521(C) of Title 37. 

( RICHARD D. OLDERBAK ) 

(FOOTNOTES): 

1 Title 37 O.S. 506 (2001) was amended in the First Regular Session of the Fiftieth Legislature with an effective date of November 1, 2005. See 2005 Okla. Sess. Laws ch. 173, s 1. 

2 Title 37 O.S. 521 (2004) was amended twice more in the First Regular Session of the Fiftieth Legislature, with both amendments having an effective date of November 1, 2005. See 2005 Okla. Sess. Laws ch. 67, s 1; 2005 Okla. Sess. Laws ch. 173, s 2. 

3 Letter from Purcy Walker, Oklahoma State Representative, to W. A. Drew Edmondson, Attorney General of Oklahoma (Mar. 31, 2005) (on file with author).
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